TAXline Editorial – September 2006
Proceed with caution! 

Jane Moore considers interventions

Until a few months ago, the word 'intervention' was not one that figured much in my day-to-day vocabulary. Now, though, 'intervention' has become the new 'enabling' – the latest HMRC new-speak term. Interventions are a hot topic in the tax professional press and also the subject of a lot of the emails and calls I have been getting from members. 

As readers will be aware, HMRC are currently piloting some new informal compliance methods. Details can be found in the last two issues of TAXline and in articles on our website. The pilot started in July and will probably run until the end of October. There are six different types of interventions and participation in all of them is voluntary at this stage.

Having been heavily involved with the Faculty's work in this area, I have been pondering how we and our members should approach interventions. Some practitioners have asked if we are going to simply direct members not to take part at all. The Tax Faculty has not issued such guidance, for several reasons. First, we can see merit in informal, open ways for HMRC to sort out their concerns, avoiding the time-consuming stand-off that formal enquiries can sometimes turn into. If the interventions contain some good ideas, they should be tested. Further, we believe we will be better able to influence the way interventions develop by participating in consultations with HMRC rather than having nothing to do with the exercise. 

It may be that interventions will uncover mistakes (as several members have reported) or could save the client from having a formal enquiry, and the adviser must in each case consider what is best for that client.

In my opinion, however, there are four areas of concern. One is whether adequate time will be allowed, following the pilot, for consultation on the final form of the interventions and the extra powers that HMRC feel they need to roll them out (in particular, the right to inspect records in-year for direct taxes). The experience so far has not been good. The pilots were launched with little prior warning, and before HMRC could have had time to consider responses to their March 2006 consultation document on HMRC powers, which set out the proposals for interventions. We were given the opportunity to comment on the (voluminous) draft documents for the pilot but at very short notice. Now, HMRC do seem genuinely interested in our views and feedback, but nonetheless they are clearly working to a tight timetable, with a view to a possible PBR announcement and legislation in next year's Finance Bill.

Second, the interventions could place agents in an uncomfortable position. What happens if the client wants to participate but the agent advises against it? Some members have reported that despite advice, clients are worried that if they don't take part, they will get a 'black mark' in HMRC's books. There have been administrative errors with agents not being copied in as they should have been when their clients are contacted. Members are worried about possible professional indemnity and fee protection insurance implications.

Third, some of the individual interventions cause particular concern. An example is where questions about apparently undeclared income relate to a 'closed' year, which HMRC have no formal power to open unless they can meet the conditions for discovery under s 29, TMA 1970. For guidance on this, see the article at www.icaew.co.uk/index.cfm?route=141093.

My final concern is about unrepresented taxpayers. This is informed by my four years' experience at the charity TaxAid. The outcome of an intervention should be that the taxpayer pays the much-vaunted 'right amount of tax'. However, even if the taxpayer finds the intervention helpful and the HMRC officer is glad to have collected a bit of tax – a positive experience for both – is it the right amount?

At TaxAid we saw clients who had been pleased to be helped by a very nice person at HMRC – but unfortunately the advice given was not as good as it might have been. For example, the tax officer might have arranged 'time to pay' terms for outstanding tax, but not spotted that the tax could actually have been written off altogether under Extra-statutory Concession A19.

I am not suggesting that HMRC staff working on interventions will be other than helpful and professional, but will they have the knowledge and experience to understand the limits of their own powers and to give taxpayers high quality tax information covering all the angles? And will HMRC ensure that taxpayers have enough information to understand the tax system as it affects them, and their rights under it? It is certain that interventions, being cheaper and quicker, will be carried out in far greater numbers than formal enquiries – will HMRC be able to train and monitor all the staff involved to a high enough standard?

Clearly we should not be closed to trying out new and potentially useful ideas, but interventions needs an in-depth review before any attempt is taken by HMRC to make them mandatory.

