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INTRODUCTION

This note has been prepared by committee members of STEP, ICAEW and the CIOT to highlight a
key issue with respect to the trust protections as introduced by Finance (No 2) Act 2017 where:

a) the settlor is deemed UK domiciled only under the 15-year rule; and
b) offshore Income Gains (OIGSs) arise directly to the non-UK resident trust.
The note has not been agreed by or commented upon by HMRC. Apart from the text in Appendix

2 and the relevant quote from HMRC’s WMBC Compliance “One to Many” Deemed Domicile Letter
in Appendix 3, no part of this note should be taken as representing HMIRC’s views.

This note is intended to assist professional advisers in considering the issue. It does not constitute
advice and is not a substitute for professional consideration of the issues by such a professional
adviser in each client’s specific context. As such, no liability is assumed to any person in respect
of this note.

TAXguides are published by the Tax Faculty to provide practical guidance to tax practitioners
on important developments to tax practice and policy.
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1. BACKGROUND

New rules for foreign domiciliaries and non-UK resident trusts were introduced from April 2017, by
Finance (No 2) Act 2017. The rules contain anti-avoidance provisions but also protections to help
long-term (the 15-year rule) deemed domiciled settlors of offshore trusts affected by the changes.
Prior to the changes being enacted it was stated that it was government policy that: “Non Doms
who have set up an offshore trust before they become deemed domiciled here under the 15-year
rule will not be taxed on trust income and gains that are retained in the trust...” Given these
assurances from government it was assumed that OIGs would be covered by the trust protections.

The legislation makes it clear that the trust protections only apply to protected foreign source
income (PFSI). PFSIlis defined by s 721A, ITA 2007, which requires that for income to qualify as
PFSI the income would be relevant foreign income (RFI) if it were income of the individual. The
controversy is over whether or not OIGs qualify as RFI such that the trust protections apply.

Note the position is more complex where the OIGs arise to a company owned by the non-UK
resident trust as further conditions then need to be met for the PFSI definition to be fulfilled in
trust/company structures.

2.  THE TECHNICAL DEBATE

HMRC currently take the position that OIGs are not PFSI where the settlor is deemed UK
domiciled. HMRCs latest published view (November 2020) with respect to OIGs and the trust
protections can be found in Appendix 3.

Should HMRC'’s technical view be correct, calls have been made for the law to be changed in line
with the government statement which made no mention of excluding OIGs within the protections.
A change to the law was rejected in November 2018 and there is no reason to believe that the
government will reconsider the issue at this time.

Many advisers disagree with HMRC'’s technical view. These advisers argue that the legislation
should be interpreted purposively and that the better view is that the current legislation is sufficient
to mean that OIGs qualify for trust protections where the settlor is deemed UK domiciled only
under the 15-year rule. Appendix 1 summarises a technical analysis as to why the trust
protections should apply (other slightly different/refined arguments have been developed). The
Appendix 1 analysis was put to HMRC in the last quarter of 2018 and published in January 2019.
HMRC’s January 2019 response (rejecting the technical analysis in Appendix 1) is reproduced in
Appendix 2.

3.  TAXRETURN FILING

For those completing tax returns, where this issue is in point, consideration will need to be given as
to what filing position to take. The professional bodies cannot provide advice or guidance;
however, professional advisers may want to take the following into account.

a) HMRC expect: (i) tax returns to be filed on the basis that the trust protections do not apply to
OIGs; and (ii) for tax to be paid accordingly.

b) HMRC’s view is just their interpretation of the law. An adviser might consider that the better
technical position is that the trust protections do apply. If a different filing position to that
which HMRC expects is taken then full disclosure is essential (this would include a reference
to the view taken being contrary to that of HMRC) bearing in mind the fundamental principles
and standards set out in PCRT and the HMRC Guidance within SP1/06 (Self-Assessment:
Finality and Discovery).

Regardless of the initial filing position taken, the client will have until 31 January following the filing
deadline (so for tax year 2019/2020 that is until 31 January 2022) to file an amended return should
it be felt desirable to do so.

TAXguide 03-21 Deemed domicile changes - Note on the trust protections and offshore income gains.docx 2



4. ENQUIRIES OPENED BY HMRC AND POTENTIAL TEST CASE

We understand that HMRC enquiries have been opened into a number of 2017/18 and/or 2018/19
self-assessment tax returns that were filed on the basis of the protections applying to OIGs.
Following on from this it is understood that a group of affected taxpayers and their advisers are
looking to take a test case on this issue to the First Tier Tribunal. Advisers with clients affected
who are interested in joining the group should contact jennifer.smithson@macfarlanes.com.

5.  OTHERISSUES

As the title suggests, this note only considers offshore income gains. As such, it does not consider
the technical position with respect to the interaction between the Finance (No 2) Act 2017 trust
legislation and the accrued income scheme legislation. We understand that there is also
disagreement over this issue with HMRC having reportedly said to some taxpayers that they do not
accept that the trust protections apply to accrued income although, as far as we are aware, no
public statements have been made to this effect. Again professional advisers need to form their
own opinion.
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APPENDIX 1

Summary of the technical analysis sent to HMRC as to why the trust protections should
apply to OIGs. Analysis NOT endorsed by HMRC (see Appendix 2).

1) The argument put forward is that section 721A ITA 2007 requires the reader to postulate that
the income received by the person abroad is received by the transferor and ask whether it
would be relevant foreign income (RFI) in that case.

2) Regulations 18 & 21 of the Offshore Funds (Tax) Regulations 2009 deem an OIG to be
income for these purposes.

3) Taking points 1 and 2 together the analysis states that s721A(3) can be engaged as it
focuses on income.

4)  Having got to this stage the question put is whether the income would meet the definition of
RFI at section 830 ITTOIA 2005 if received by the transferor directly.

There are 2 conditions to be RFI.

Condition 1: Is the OIG foreign income?

All income must have a source (various case law can be cited in support of this
contention), so if one carries through the deeming in line with Marshall v Kerr (quoted
from below) then the deemed income must too have a source.

"| further bear in mind that, because one must treat as real that which is only deemed
to be so, one must treat as real the consequences and incidents inevitably flowing from
or accompanying that deemed state of affairs, unless prohibited from doing so.”

In the case of offshore income gains the source should be the foreign fund (it is argued
that nothing else is plausible (as stated at the beginning readers must make their own
evaluation on this and the other issues).

Condition 2: Is the OIG chargeable under one of the provisions listed in s830(2), one of
which is Chapter 8 of Part 5 (income not otherwise charged)?

The analysis postulates that under s721A(3) the income is received by the transferor
(see point 3 above). The analysis goes on to say that Regulation 18 would then be the
relevant charging provision in this case (charging individuals under Chapter 8 of Part 5
ITTOIA 2005).

Taking all of the above into account:

a)

b)

the analysis concludes that both conditions 1 and 2 are met so the OIG does meet the
definition of RFI at section 830 ITTOIA 2005; and

the corollary of the RFI conclusion is that the OIGs falls within the trust protections on
first principles.
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APPENDIX 1 continued
What is the purpose of regulation 19(2) and s830(4)(aa) ITTOIA 2005?

Various arguments have been put forward. The first is that regulation 19(2) was included by the
draftsman to put the matter beyond any doubt.

Lord Hoffmann in Walker v Centaur Clothes Ltd [2000] STC 324 at 330:

"[Counsel for the Revenue] said that the objection to [the construction proposed by Lord Hoffmann]
was that it would make [a particular subsection] unnecessary...My Lords, | seldom think that an
argument from redundancy carries great weight even in a Finance Act. It is not unusual for
Parliament to say expressly what the courts would have inferred anyway."

Alternative arguments are that:
a) regulation 19 deals only with remittance basis users but is not exclusive; or
b)  in 2009 regulation 19 unnecessarily re-enacted s762ZB ICTA 1988 without
appreciating that the 2008 reforms had already brought OIGs within chapter 8 part 5
ITTOIA.
Whichever argument is correct the analysis states that the existence of regulation 19(2) and
s830(4)(aa) ITTOIA 2005 does not preclude the technical argument made that OIGs should fall
within the trust protections on first principles.
What of the settlements’ legislation?

The argument put forward is that this is not an issue due to the fact that Regulation 20(1)
disapplies the settlements’ legislation entirely.

Published January 2019
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APPENDIX 2

HMRC response rejecting the technical analysis summarised in Appendix 1

Having considered the analysis HMRC CANNOT AGREE THAT IT IS A CORRECT
INTERPRETATION for the OIG situation and we would make the following observations:

1)

2)

3)

4)

5)

Whilst we appreciate that Regulation 18 of the Offshore Funds (Tax) Regulations 2009 (the
Offshore Funds Regulations) treats OIGs arising to participants in non-reporting funds as
income which arises at the time of the disposal to the person making the disposal “for all the
purposes of the Tax Acts” we do not agree that it follows that OIG income is relevant foreign
income as defined in s 830(1) Income Tax (Trading and Other Income) Act 2005 (ITTOIA).

For the purposes of s 830(1) ITTOIA relevant foreign income means income which:

a) arises from a source outside the UK; and
b) s chargeable under any of the provisions listed in s 830(2)

We do not consider that OIG income treated as arising under Regulation 18(2) of the
Offshore Fund Regulations can be said to be income which arises from a source outside the
UK. Whilst Regulation 18(2) treats the OIGs as income which arises at the time of the
disposal to the person making the disposal it does not treat it as income arising from a
source outside the UK. To do so would be to take the deeming provision too far. Therefore it
is our view that while it may be correct to say that such deemed income is chargeable under
Chapter 8 of Part 5 ITTOIA and thus falls within s 830(2)(0), it does not fall within the
definition of relevant foreign income.

S 830(4) ITTOIA refers to the treatment of “other income” as relevant foreign income. The
wording of this provision makes it clear that it was intended to deal with the treatment of
income which had not already been covered in the preceding subsections. It refers to the
“treatment” of these categories of income as relevant foreign income rather than stating that
they will fall within the definition of relevant foreign income. This is because only some of the
statutory provisions listed treat the income in question as relevant foreign income for all
purposes. Others such as the provision relating to OIG income limit this treatment.

We do not believe that it is correct to say that the provision in Regulation 19(2) of the
Offshore Funds Regulations simply restates the position which already existed as a result of
applying the definition of relevant foreign income set out in section 830(1) and (2) ITTOIA (on
the assumption that OIG income fell within it). If OIG income was correctly categorised as
relevant foreign income under s 830(1) and (2) ITTOIA, that would have enabled an
individual who was a non-domiciled remittance basis user access to the remittance basis in
respect of that income. However there are also other consequences of income being
categorized as relevant foreign income which apply to those other than non-domiciled
remittance basis users. For example, Part 8 Chapter 3 ITTOIA contains provisions about
deductions and reliefs available where relevant foreign income is charged on the arising
basis.

Therefore, if it was correct to say that OIG income falls within s 830(1) ITTOIA, the effect
would be not only that non-domiciled remittance basis users would be able to claim
remittance basis in respect of that income, but that those individuals in receipt of OIG income
who are not non-domiciled remittance basis users would be entitled to those deductions and
reliefs.

When the Offshore Fund Regulations were made, Regulation 19(2) could have stated that
OIG income treated as arising under Regulation 17 was treated as relevant foreign income of
the individual. However it did not do so — it specifically limited treatment of OIG income as
relevant foreign income to those cases where the individual was a non-domiciled remittance
basis user.
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APPENDIX 2 continued

6) If HMRC were to accept that OIG income already falls within the definition of relevant foreign
income in s 830(1) and (2) ITTOIA, the effect would be wider than simply enabling OIG
income treated as arising to offshore trustees to be within the definition of protected foreign
source income for the purposes of section 721A Income Tax Act 2007. It would also mean
that individuals not entitled to claim remittance basis could treat their OIG income as relevant
foreign income for the purposes of the rules about expenses and deductions in Part 8
Chapter 3 ITTOIA both before and after the 6 April 2017 date. This would appear to frustrate
the intentions of Parliament in enacting section 830 ITTOIA, which clearly indicates that it is s
830(4)(aa) and the provisions of the Offshore Funds Regulations which are to determine the
treatment of OIG income as relevant foreign income.

You have referred to the statement in Marshall V Kerr as authority for the proposition that where,
as here, there is a statutory deeming rule, the consequences of this should be followed through
unless this would lead to injustice or absurdity. In our view to carry the consequences of the
regulation 18(1) of the Offshore Fund Regulations deeming through to s 830(1) ITTOIA would be to
take the deeming too far. The intention behind Regulations 18 and 19 of the Offshore Funds
Regulations is clear, in that those provisions, rather than s 830(1), are to determine the relevant
foreign income treatment of such deemed income and this is confirmed by the wording of s
830(4)(aa) ITTOIA. Here we have a provision which deems an OIG to be income arising at the time
of the disposal to the person making the disposal but does not go on to deem it to be income
arising from a foreign source. There is nothing in the deeming provision which is irreconcilable with
the conclusion that the OIG income, being deemed rather than actual income, does not have a
source.

January 2019
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APPENDIX 3

Relevant extract from Appendix B of HMRC’s WMBC Compliance “One to Many” Deemed
Domicile Letter

You may have settled an offshore trust before you became deemed UK domiciled. If so, you may
be able to take advantage of special rules about those trusts. These new rules mean that you'll not
have to pay UK tax on any overseas income and gains from the trust as they arise. But you'll still
have to pay UK tax on any UK income from the trust, and any amounts from “Offshore income
gains”.

This is a special protected status for trusts.

Offshore income gains (OIGs) from a tax year that the settlor of an offshore trust is deemed UK
domiciled are not automatically protected under the trust protection rules. This is because OIGs
are not included in the definition of "relevant foreign income" under section 830 ITTOIA 2005.
Regulation 19 of the Offshore Funds (Tax) Regulations 2009 states that OIGs will be treated as an
individual's "relevant foreign income" only if the remittance basis applies to the individual for the tax
year in question. Individuals who are deemed domiciled under "the 15 of the last 20 years" rule
cannot qualify for the remittance basis. This means OIGs in a trust settled by them cannot be
treated as Protected Foreign Source Income.

November 2020
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