ICAEW
REPRESENTATION 123/19

ESMA MAR REVIEW REPORT

Issued 29 November 2019

ICAEW welcomes the opportunity to comment on the Review of the Market Abuse Regulation
published by ESMA on 3 October 2019, a copy of which is available from this link.
ICAEW is listed in the EU Transparency Register (ID number: 7719382720-34).
This ICAEW response of 29 November reflects consultation with the Corporate Finance Faculty.
Recognised internationally as a source of expertise on corporate finance issues and for its monthly
Corporate Financier magazine, the Faculty is responsible for ICAEW policy on corporate finance
issues including submissions to consultations. The Faculty’s membership is drawn from
professional services groups, advisory firms, companies, banks, private equity, law firms, brokers,
consultants and academics.
ICAEW is a world-leading professional body established under a Royal Charter to serve the public
interest. In pursuit of its vision of a world of strong economies, ICAEW works with governments,
regulators and businesses and it leads, connects, supports and regulates more than 150,000
chartered accountant members in over 160 countries. ICAEW members work in all types of private
and public organisations, including public practice firms, and are trained to provide clarity and
rigour and apply the highest professional, technical and ethical standards.

© ICAEW 2019
All rights reserved.
This document may be reproduced without specific permission, in whole or part, free of charge and in any format or medium, subject to
the conditions that:
• it is appropriately attributed, replicated accurately and is not used in a misleading context;
• the source of the extract or document is acknowledged and the title and ICAEW reference number are quoted.
Where third-party copyright material has been identified application for permission must be made to the copyright holder.
For more information, please contact: representations@icaew.com
ICAEW Chartered Accountants’ Hall Moorgate Place London EC2R 6EA UK
T +44 (0)20 7920 8100 icaew.com

ICAEW REPRESENTATION 123/19 ESMA MAR REVIEW REPORT

KEY POINTS
1.

ICAEW’s response reflects the experience of its member professional services firms
implementing the MAR, and our submission focuses on questions relating to insider lists.

2.

In our members’ experience reports from NCAs’ on market practice, such as the FCA’s
Market Watch, Issue 60, are important for increasing awareness of, and education on, inside
information and controlling access to it.

ANSWERS TO QUESTIONS ON SECTION 8
Q39: Do you agree with ESMA’s preliminary view on the usefulness of insider lists? If not,
please elaborate.
3.
We agree that insider lists are a useful tool for investigating possible market abuse.
Q40: Do you consider that the insider list regime should be amended to make it more
effective? Please elaborate.
4.
The clarification that ESMA proposes, that persons on insider lists should be those with
actual access rather than potential or theoretical access, will help reduce inflation in the
number of persons included on issuers’ lists and for such lists to be provided within a short
timescale.
Q41: What changes and what systems and controls would issuers need to put in place in
order to be able to provide NCAs, at their request, the insider list with the individuals who
had actually accessed the inside information within a short time period?
5.
We do not comment regarding issuers’ systems and controls.
6.

In situations where a service provider that has been engaged by an issuer undertakes to
provide the relevant regulator on request with a list of the service provider’s own staff, our
view is that it should not be a requirement for the service provider to also provide a copy of
the list to the issuer. Instead, the service provider could simply give a formal confirmation to
the issuer that the list has been sent to the relevant regulator. This will limit the circulation of
individuals’ sensitive personal data to the entity that actually requires it, and should assist
service providers in meeting their own responsibilities under local data privacy legislation.
Does ESMA agree with this view?

7.

It would be helpful if ESMA could clarify if the relevant regulator is in fact intended to refer to
the relevant national regulatory authority.

Q42: What are your views about expanding the scope of Article 18(1) of MAR (i.e. drawing
up and maintain the insider list) to include any person performing tasks through which they
have access to inside information, irrespective of the fact that they act on behalf or on
account of the issuer? Please identify any other cases that you consider appropriate.
8.
It is a good idea for the scope of Article 18(1) to be explicit about including such persons on
insider lists.
9.

To prevent ambiguity, ESMA could also use this opportunity to clarify that the issuer is
responsible for identifying to service providers when information is inside information.

© ICAEW 2019

2

ICAEW REPRESENTATION 123/19 ESMA MAR REVIEW REPORT

Q43: Do you consider useful maintaining the permanent insider section? If yes, please
elaborate on your reasons for using the permanent insider section and who should be
included in that section in your opinion.
10. The exercise of determining who should be included in the permanent insider section is a
useful process and allows an organisation to consider its specific circumstances. ESMA’s
commentary in paragraph 183 of the review paper should help guide the organisation’s own
considerations. ESMA’s proposal in paragraph 185 to permit a permanent insider section to
be event-based will contribute to the right permanent list being drawn up and maintained in
each case.
Q44: Do you agree with ESMA’s preliminary view?
11. We agree with the proposed revision to Article 18.
Q45: Do you have any other suggestion on the insider lists that would support more
efficiently their objectives while reducing the administrative work they entail? If yes, please
elaborate how those changes could contribute to that purpose.
12. We have no other suggestions.
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